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IN COURTOF THE ADDL. SESSIONS  JUDGE (FTC-2), TINSUKIA

District :  Tinsukia

Present :  Md. A. Hakim,  M.A, L.L.B, 

      Addl. Sessions Judge-2,

           (FTC), Tinsukia.

                             Criminal Revision 41(3)2016  

        ( Arising  out  of N.I. Case No. 32 of 2016) 

1) SRI HEMANTA KUMAR AGARWAL

S/O. Sri Kanaiya Lal Agarwal,

R/O. Near Mtech Computers, Naholia

Bazar, P.O. and P.S. Naholia,

District- Dibrugarh, Assam -- -- Petitioner

-Versus-

1.   M/S. GOODWILL TRADERS

A shop having its office and place 

of business at Makum Road (A.T. Road), 

Opposite Pawan Steel,

P.O. Sukhanpukhari,

P.S. and District- Tinsukia, Assam.

Being represented by its owner-

2.   SRI AMIT AGARWAL,

S/O. Sri Shankarlal Agarwal,

R/O. Makum Road (A.T. Road),

Opposite Pawan steel,

P.O. Sukhanpukhuri,

          P.S. and District- Tinsukia, Assam--   -- Respondent.
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Appearance :-

  Sri N. Prasad

  Advocate.........................................For the Petitioner.

  Sri. S.P. Prasad.

  Advocate........................................For the Respondent. 

            Date of Argument      :  03.05.2018,

            Date of Judgment      :  18.05.2018

J U D G M E N T

1.      The  instant  revision   has  been   emerged   against  the

impugned  order   passed  by  Learned  Chief  Judicial  Magistrate,

Tinsukia in   N.I.  Case No.  32 of  2016 wherein  the Learned Chief

Judicial  Magistrate,  Tinsukia  has  taken  cognizance  against  the

petitioner and issuance of summon thereon on 28/06/2016, directing

the  petitioner  for  his  appearance  on  14/07/2016 in  the  aforesaid

case.

2.       Being  highly   aggrieved   and    dissatisfied   with    the

order of cognizance, the revision  petitioner,  namely, Sri  Hemanta

Kumar Agarwal  among  other  things have drawn  the attention to

set aside the impugned  order   on the following  among  other

grounds :

(i) For that, the Learned Trial Court committed manifest error of law

as  well  as  fact  in  taking  cognizance  of  offence  under  Negotiable

Instrument Act and issuing process thereof in the form of summon to

the petitioner, as such, the order of cognizance is liable to be set

aside. 

(ii) For  that,  the  Learned  Lower  Court  below  failed  to  take  into

consideration that from the plain reading of the complaint no offence

is made out, as the case is filed beyond the period of limitation and

in spite of that the Learned Lower court below took the cognizance. 
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(iii) For that learned Court below failed to take into consideration

the provision laid down in section 142 (b) of Negotiable instrument

Act, 1881 which provided that:-

     "no court shall take cognizance of any offence punishable under

section 138 except such complaint is made within one month of the

date on which the cause of  action arises under clause (c)  of  the

proviso to section  138"

         [Provided that the cognizance of a complaint may be taken by

the Court after the prescribed period, if the complaint satisfies the

Court he had sufficient cause for not making a complaint within such

period]. 

      In the case in hand as stated by the opposite party in the

complaint petition the legal notice regarding dishonour of cheques

were send to the petitioner on 14/06/2015 by hand, on 11/08/2015

and  05/12/2015 by registered post with A/D, but the case was filed

on 11/02/2016 i.e. beyond the period of limitation and moreover no

any  petition  was  filed  for  condoning  the  delay  in  presenting  the

petition as required under section 142 (b) of Negotiable instrument

Act, 1881.

iv) For that learned court below failed to take into consideration the

provision laid down in section 138 (b) of Negotiable instrument Act,

1881 which provides that:-

"the payee or the holder in due course of the cheque, as the case

may be, makes a demand for the payment of the said amount of

money by giving a notice in writing, to the drawer of the cheque,

[within thirty days]  of the receipt of information by him from the

bank regarding the return of the cheque as unpaid'

In the case in hand as stated by the opposite patty, the cheques

were  deposited  in  his  account  on  25/08/2014,  26/08/2014,

23/12/2014 and 09/12/2015 and on being not honored by the bank,

the Legal Notice through advocate was sent on 14/06/2015 by hand,

on  11/08/2015  and  05/12/2015  by  registered  post  with  A/D  i.e.

notice was sent after mandatory period of thirty days.

v) For that from bare perusal of complaint petition, it can be learned
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that last two dates on which cheques were alleged to be deposited

are 09/12/2015 and 23/12/2015 and very surprisingly the last legal

notice was sent on 05/12/2015 i.e.  before the date of deposit of

cheques on 09/12/2015 and 23/12/2015 as such, on this count also,

the order of cognizance is liable to be set aside. 

vi)For  that  passing  of  cognizance  order  in  the  facts  and

circumstance  of  this  case  is  quite  mechanical  and  is  against

mandate of law and also clear violation of law laid down by Superior

Courts. 

vii) For that, the learned lower court below without satisfying itself

whether ingredients of offences are available or not,  simply took

cognizance and issued the summon. 

viii) For that, in view of the matter stated the cognizance order and

issuance of summon thereof on 28/06/2016 is neither maintainable

in law nor in fact and as such the same is liable to be quashed 

ix)For that, the petitioner may be allowed to agitate other grounds

at the time of hearing of this revision application;

3.     The Opposite  Party has contested  the revision petition by

appearing in the instant case.

4.       I have   heard  the   arguments  advanced  by   the learned

counsels of both the parties and also deciphered the materials on

record, especially the  N.I. Case No. 32 of 2016 for an appropriate

conclusion of the instant revision.

    Discussion, Decision & Reasons thereof :

5.     Before   deciding  the  revision  petition  on  merit,  it  is

pertinent to mention here that although the revision petitioner has

stated that the Ld. CJM Tinsukia has taken cognizance on 28/06/2016

but on going through the material on record I have found that the

Ld. CJM Tinsukia has taken cognizance vide order dated 24-02-16.

Hence, I  would  like to reproduce  the  order  of  cognizance passed

in N.I. Case No. 32 of 2016 of Ld. Chief Judicial Magistrate, Tinsukia

for convenience and  comprehension.
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24-02-2016    

The  complaint  is  present  today.  The  complainant

submitted the statement of deposition U/s 200 Cr.P.C. in

Affidavit  form  on  the  last  date  fixed.  Perused  the

contents  of  the  affidavit  above  noted  as  well  as  the

contents of the complaint petition and the documents

(copies) submitted alongwith. After consideration  of the

contents  of  the  above  prima-facie  materials  found

against the accused namely Sri Hemant Kumar Agarwal

to proceed for commission of offence U/s 138 N.I. Act

Cognizance  being  taken,  let  the  process  be  issued

against  the accused person.  The complainant to take

steps for summon to the accused person. 

                                   Fixed  on 6/4/16 for appearance.  

                                                                                    Sd/- 

 24.02.2016

                     Chief Judicial Magistrate
        Tinsukia.

6.       In course of the hearing Ld. Counsel for the revision petitioner

has admitted that due to typing mistake the date of cognizance is

written as  28/06/2016  instead of  24-02-2016 and submits to read

the date 24-02-16 instead of 28/06/2016 and prays to set aside the

order dated 24-02-16.

7.    In  reply  Ld.  Counsel  for  the  respondent/complainant  has

vehemently objected to the submission and prayer of the revision

petitioner.

8.     Upon hearing both sides  on going through the material  on

record I have found that the Ld. CJM Tinsukia has taken cognizance

vide  order  dated 24-02-16 not  28-06-2016.  Hence in  view of  the

prayer of the Ld. Counsel for the revision petitioner and for the ends

of justice the prayer of the revisioner is allowed. 
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9.       With regard to the taking cognizance of the N.I. case no. 32/16

Ld. Counsel for the revision petitioner has emphatically submits that

the  responded/complainant  has  failed  to  fulfill  the  ingredients  of

Limitation  envisages  u/s  138  and  142  (b)  N.I.  Act  and  Ld.  CJM

Tinsukia  thus  has  erroneously  and  illegally  taken  the  cognizance

against the accused/revision petitioner.

10.    In reply Ld. Counsel has submitted that Ld. Court below has

taken the cognizance in accordance with law and hence the revision

petition should be dismissed. 

11.   Upon hearing both sides I  am of the opinion that the moot

Question to be decided whether the Ld. CJM Tinsukia has rightly and

legally taken the cognizance against the accused Revision petitioner

vide order dated 24-02-2016 or not?

12.  From  the  material  on  record  it  is  apparent  that  the

respondent/complainant has initiated a proceeding U/S 138 N.I. Act

against the  Revision  petitioner  by  filing  N.I. case no.  32/16  on

11-02-2016.

13.   From  the   material  on  record   it  is  apparent  that  the

accused/revision petitioner  had issued six  numbers of  cheques in

favour  of  the  respondent/complainant  but  as  the  cheques  were

dishonoured  he  filed  the  N.I.  case  no.  32/16  against  the

accused/revision petitioner.

14.      It is stated in the complaint petition of N.I. case no. 32/16 by

the respondent/complainant that while the cheques were deposited

in  the  account  of  respondent/complainant i.e.  in  Axis  Bank  on

25/08/2014, 26/08/2014, 25/08/14, 23/12/2014 and 09/12/2015, the

Axis Bank Limited Duliajan Branch vide letter dated 26-08-14 had

informed him about the dishonour of cheques bearing no. 005700

dated 25-08-14 of Rs. 30,000/- on account of insufficient fund in the

bank account of the revision petitioner. 

15.     It is further stated in the complaint petition of N.I. case no.
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32/16 that Cheque no. 005712 dated 9/1/15 of Rs. 2000/- Cheque

no.  005696  dated  25/08/15  of  Rs.  15,000/-,  Cheque  no.  005714

dated  23/12/14  of  Rs.  63,680/-  and  Cheque  no.  005697  dated

25/08/14  of  Rs.  12,000/-  were  refused  by  the  respondent

/complainant’s  bank  by  saying  that  there  was  no balance  in  the

accused/revision petitioners account to honour the cheques. 

16.     On getting the information of the dishonour of the cheques

the  opposite  party  had  sent  legal  notice  to  the  accused revision

petitioner  on  dated  14/06/2015  by  hand,  on  11/08/2015  and

05/12/2015 by registered post with A/D respectively.

17.      In  view of the above facts and circumstances before I hold

my opinion I would like to cite the case of MSR Leathers Vs. S.

Palanianppan  &  Anr.  (2013)  1  SCC  177  wherein Hon’ble

Supreme  Court  has  observed  the  provisions  of  Section  138  and

Section 142 of the N.I. Act in the following manner: 

    “10.The proviso to Section 138  however, is all important and

stipulates  three  distinct  conditions  precedent,  which  must  be

satisfied before the dishonor of a cheque can constitute an offence

and become punishable. The first condition is that the cheque ought

to have been presented to the bank within a period of six months

from the date on which it is drawn or within the period of its validity,

whichever is earlier. The second condition is that the payee or the

holder in due course of the cheque, as the case may be, ought to

make a demand for the payment of the said amount of money by

giving a notice in writing, to the drawer of the cheque, within thirty

days of the receipt of information by him from the bank regarding

the return of the cheque as unpaid. The third condition is that the

drawer of such a cheque should have failed to make payment of the

said  amount of  money to  the payee or  as the case may,  to  the

holder in due course of the cheque within fifteen days of the receipt

of the said notice. It is only upon the satisfaction of all  the three

conditions mentioned above and enumerated under the proviso to

Section 138  as clauses (a), (b) and (c) thereof that an offence under
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Section 138  can be said to have been committed by the person

issuing the cheque. 

Section  142 of  the  Negotiable  Instruments  Act  governs  taking  of

cognizance of the offence and starts with a non obstante clause. It

provides  that  no  court  shall  take  cognizance  of  any  offence

punishable under Section 138 except upon a complaint, in writing,

made by the payee or, as the case may be, by the holder in due

course and such complaint is made within one month of the date on

which the cause of action arises under clause (c) of the proviso to

Section 138  In terms of clause (c) to Section 142, no count inferior

to that of a Metropolitan Magistrate or a Judicial Magistrate of the

First Class is competent to try any offence punishable under Section

138  

18.A careful reading of the above provisions makes it manifest that

a  complaint  under  Section  138  can be  filed only  after  cause  of

action to do so has accrued in terms of clause (c) of the proviso to

Section 138 which, as noticed earlier, happens no sooner than when

the drawer of the cheque fails to make the payment of the cheque

amount to the payee or the holder of the cheque within 15 days of

the receipt of the notice required to be sent in terms of clause (b) of

the proviso to Section 138  of the Act. 

The  presentation  of  the  cheque  and  dishonor  thereof  within  the

period of its validity or a period of six months is just one of the three

requirements that constitutes “cause of action” within the meaning

of Section 138  and 142  (b) of the Act, an expression that is more

commonly used in civil law than in penal statutes. For a dishonour to

culminate into the commission of an offence of which a court may

take  cognizance,  there  are  two  other  requirements,  namely,  (a)

service of a notice upon the drawer of the cheque to make payment

of the amount covered by the cheque, and (b) failure of the drawer

to make any such payment within the stipulated period of 15 days of

the receipt of such a notice. It is only when the said two conditions

are superadded to the dishonor of the cheque that the holder/payee

of  the  cheque  acquires  the  right  to  institute  proceedings  for

prosecution  under  Section  138   of  the  Act,  which  right  remains
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legally enforceable for a period of 30 days counted from the date on

which  the  cause  of  action  accrued  to  him.  Therefore,  there  is,

nothing in the proviso to Section 138 or Section 142  for that matter,

to oblige the holder/payee of a dishonoured cheque to necessarily

file a complaint even when he has acquired an indefeasible right to

do so. The fact that an offence is complete need not necessarily lead

to  launch  of  prosecution  especially  when  the  offence  is  not  a

cognizable one. It follows that the complainant may, even when he

has the immediate right to institute criminal proceedings against the

drawer of the cheque, either at the request of the holder/payee of

the  cheque  or  on  his  own  volition,  refrain  from  instituting  the

proceedings based on the cause of action that has accrued to him.

Such a decision to defer prosecution may be impelled by several

considerations  but  more  importantly  it  may  be  induced  by  an

assurance which the drawer extends to the holder of the cheque

that given some time the payment covered by the cheques would be

arranged, in the process rendering a time- consuming and generally

expensive legal recourse unnecessary. It may also be induced by a

belief  that  a  fresh  presentation  of  the  cheque  may  result  in

encashment for  a  variety  of  reasons including the vicissitudes  of

trade and business dealings where financial accommodation given

by the parties to each other is not an unknown phenomenon. Suffice

it to say that there is nothing in the provisions of the Act that forbids

the holder/payee of  the cheque to demand by service of  a  fresh

notice under clause (b) of the proviso to Section 138 of the Act, the

amount  covered  by  the  cheque,  should  there  be  a  second  or  a

successive dishonor of the cheque on its presentation.” 

19.    In  Kamlesh Kumar Vs. State of Bihar [Criminal Appeal

No.  2083/2013  arising  out  of  SLP  (Criminal)  No.10056  of

2012]  wherein  Hon’ble  Supreme  Court  has  observed  as  follows

that :-

“It is thus clear that period of limitation is not to be

counted from the date when the cheque in question

was presented in the first instance on 25.10.2008 or
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the  legal  notice  was  issued  on  27.10.2008,

inasmuch as the cheque was presented again on

10.11.2008. For the purposes of limitation, in so far

as  legal  notice  is  concerned,  it  is  to  be  served

within 30 days of the receipt of information by the

drawee from the bank regarding the return of the

cheque as unpaid. Therefore,  after the Cheque is

returned unpaid, notice has to be issued within 30

days  of  the  receipt  of  information  in  this  behalf.

That is the period of limitation provided for issuance

of  legal  notice  calling  upon  the  drawer  of  the

Cheque to make the payment. After the sending of

this notice 15 days time is to be given to the notice,

from the date of receipt of the said notice to make

the payment, if that is already not done. If  notice

fails to make the payment, the offence can be said

to have been committed and in that event cause of

action for filing the complaint would accrue to the

complainant and he is given one month time from

the date of cause of action to file the complaint”.

20.      Now here in the N.I. case no. 32/16 it is crystal clear that the

Respondent/petitioner  had  issued the  legal  notice  to  the  revision

petitioner on 14/06/2015 by hand, on 11/08/2015 and 05/12/2015 by

registered post with A/D. But the opposite party/ complainant has

stated  that  they  got  the  information  on  26-08-14  about  the

dishonour  of  cheques  bearing  no.  005700  dated  25-08-14  of  Rs.

30,000/- on account of insufficient fund in the bank account of the

revision petitioner. But the Respondent/petitioner could not produce

any  documents  to  prove  when  the  remaining  cheques  were

dishonoured.  From the  material  on record  it  is  apparent  that  the

Respondent/petitioner had got the information about the dishonour

of cheques bearing no. 005700 dated 25-08-14 of Rs. 30,000/- on

26-08-14. Which means that the legal notice was issued long after

the getting information of the dishonour of the cheques. 
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21.    For  the purposes of  limitation,  in  so far  as  legal  notice  is

concerned,  it  is  to  be  served  within  30  days  of  the  receipt  of

information by the drawee from the bank regarding the return of the

Cheque as  unpaid.  section  138 (b)  of  Negotiable  instrument  Act,

1881 envisage as follows that:-

"the payee or the holder in due course of the cheque, as

the case may be, makes a demand for the payment of the

said amount of money by giving a notice in writing, to the

drawer of the cheque, [within thirty days] of the receipt of

information by him from the bank regarding the return of

the cheque as unpaid”.

22.     From this it is crystal clear that the said legal notice was not

sent by the Respondent/petitioner to the accused/revision petitioner

within the limitation period as stipulated by S. 138 N.I.Act.

23.    Now so far filing of the case within the time of limitation is

concerned  it  appears  from  the  initial  deposition  of  the

Respondent/complainant that the complainant had issued last legal

notice  on  5-12-15  but  as  the  A.D  was  not  returned  the

Respondent/petitioner  applied  the  post  office.  Later

Respondent/petitioner came to know on 31-12-15 that on 7-5-15 the

accused/revision petitioner had received the legal notice. But after

that the Respondent/petitioner had filed the N.I. case on 11-02-16.

Which  clearly  shows  that  the  case  was  filed  by  the

Respondent/complainant  against  the  accused/revision  petitioner

after  stipulated  time  of  one  month.  Moreover  the  opposite  party

could not show on record why such delay had occurred in filing the

N.I case. 

24.   Section.  142 (b)  of  Negotiable  instrument Act,  1881 which
provided that :-

  "no  court  shall  take  cognizance  of  any  offence

punishable  under  section  138  except  such  complaint  is

made within one month of the date on which the cause of

action  arises  under  clause  (c)  of  the proviso  to  section
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138"

[Provided  that  the  cognizance  of  a  complaint  may  be

taken  by  the  Court  after  the  prescribed  period,  if  the

complaint satisfies the Court he had sufficient cause for

not making a complaint within such period]. 

25.      From the material on record there is no doubt that the cause

of action has arisen on the date of 26-8-14 but till 11.02.2016 the

Respondent/complainant has failed to file any N.I case against the

accused  revision  petitioner.  Apart  from  this  if  we  see  from  the

limitation angle about the filing of  the case from the date of  the

receipt  of  the legal  notice  by the accused/ revision petitioner  we

would  be  getting  that  the  case  is  filed  after  the  stipulated  time

envisaged in Section 142 (b) N.I. Act. In view of this fact I am of the

considered view that Ld. CJM has committed error in law and facts

and took the cognizance of the N.I. Case no. 32/2016 on 24-02-16.

Hence the cognizance order and issuance of summon thereof  on

24-02-16 is neither maintainable in law nor in fact. Hence as such

the same is liable to be quashed. 

26.       In view of the above discussion and considering all facts and

circumstances  of  the  case  I  am of  the  considered  view that  the

impugned  order dated 24-02-16 of N.I. Case No. 32 of 2016 by Ld.

CJM Tinsukia is bad in law, propriety and illegal. Hence I am of the

considered  opinion  that  the  impugned  order  is  required  to  be

interfered in the interest of justice. 

O R D E R

27.     In   view   of   the   above  facts  and  circumstances, the

revision  petition  is allowed.

28.     The impugned order dated 24-02-16 of  N.I. Case No. 32 of

2016  passed by Ld. CJM Tinsukia is hereby set aside. 
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29.      Send back the original Case  Record  being  no. N.I. Case No.

32 of 2016 along with a copy of this  order to  the Ld. Chief  Judicial

Magistrate  at Tinsukia.  

30.      The case is disposed of herewith.

31.      Given under my hand and seal of this Court on the 18 th day of

May, 2018. 

     Dictated and corrected by me

 ( A. Hakim )                    (A. Hakim)
Addl. Sessions Judge-2                            Addl. Sessions Judge-2        

 (FTC), Tinsukia.                                         (FTC), Tinsukia.           
 

Transcribed  by:

(P.D  Phukan)


